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Commercial Payments Bill  

Payment Reform, Supply Chain Resilience and Delivery Capacity  

FIS Briefing Note and Position  

Purpose  

This paper is intended to inform discussions on the Commercial Payments Bill and support consistent engagement with 
Government (Central and Devolved), officials in the civil service and industry stakeholders during the remaining stages of the 
passage of this Bill. Central to the Bill is the abolition of retention, a payment-terms cap, statutory interest rate on late payment 
and extended powers for the Small Business Commissioner to address persistent late payers. 

The focus on the Bill is broader than construction and it is widely regarded as the most significant intervention in payment 
practices for more than 25 years. At its heart, this is not simply a payment reform measure, it is an attempt to address 
weaknesses in the commercial environment that increasingly influence business resilience, investment decisions, workforce 
development and ultimately the industry's ability to deliver. 

FIS has welcomed the Bill and the focus now is to support passage through the parliamentary process and to ensure the whole 
package of reform (including amends to the Housing Grants, Construction and Regeneration Act 1996 (Construction Act)) works 
in practice to support improvements in performance and associated culture specifically within the construction sector. 

Timing is critical. If a Bill has not completed all its stages when Parliament is dissolved, there is no automatic mechanism to 
resume it in a new Parliament. If that happens, the entire process, consultation, drafting, committee scrutiny and the cross-party 
consensus now built around retention abolition would have to begin again, with no guarantee that a future administration 
would return to it or return to it in this form. Every amendment that adds parliamentary time, every carve-out that reopens 
settled ground and every call for further consultation therefore carries a cost beyond its own merits and increases the risk that 
nothing is delivered at all. If the Bill falls the reform does not pause, it restarts, and twenty-five years of argument would have to 
be made again from the beginning. That is the context in which every proposed amendment should be judged. FIS supports 
improvements that will assist delivery and recognises further improvements need to follow. 

This note is intended as a single, holistic briefing on the Bill, the FIS position and how the main objections are being addressed. 
Guidance for members engaging directly with MPs and Peers, including the points to make, is at Appendix A. 

Introduction to the Commercial Payments Bill  

The Bill is a package of five interlocking measures: 

• a process to ban retentions in construction contracts 

• payment periods capped at thirty days for public sector and sixty days for private sector payers, though in construction the 
cap runs only from the payment due date to the final date for payment 

• statutory interest on monies outside of terms made a non-excludable implied term 

• powers for the Small Business Commissioner to investigate, adjudicate and enforce where there is persistent infringement 
(limited for construction) 

• new payment reporting obligations on large businesses 

The case for the Bill is strong and it has strong cross-party support. It completed committee stage in the Lords in July 2026 with 
the retentions policy unchanged, has been reprinted as amended as HL Bill 45, and awaits a date for report stage. Enactment is 
not expected before 2027, and implementation periods are defined in the Bill. 

Specifically on retention, the principle of abolition is settled and carries cross-party support. The case rests on evidence rather 
than preference. Around £4.5 billion of retention is held annually in England, with £229 million lost each year through upstream 
insolvency before release. Between £300 million and £600 million of that total is withheld from the finishes and interiors sector, 
and fifty-two per cent of FIS members report problems recovering it. Retention is cash already spent on labour, materials, 
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training and compliance, and it buys the client nothing that competence, specification, supervision, warranties and statutory 
liability do not already deliver. The evidence base is at Appendix B. 

With enforcement central to the Bill the risk is now in the delivery of intent. Three things could take the benefit away: 
contractual clauses that reframe retentions, migrating into staged payments, certification or the timetable stretching and final 
account delays; and cash retention being replaced by bonds, escrow or latent defects insurance that an SME-dominated market 
cannot access on equal terms. The point has been raised that a substitute security product is not a panacea answer to the 
defects question. The FIS position on substitute security, the options and their limits are set out at 1.5 below and at Appendix C. 

It is important to note that run-in has been considered for retention to reform, recognising that it will have a cashflow impact. 
The retention timetable runs as follows. 

• Commencement — sections 11/12 (new ss.113A/113B) come into force on the general appointed day, starting the clock. 

• The two-year "transition period" — retention clauses can still be agreed or varied during this window (s.113B). 

• End of transition, +2 years — sections 13–15 come into force (clause 31(3) fixes this at "the day after the last day of the 
period of two years beginning with the day sections 11 and 12 come into force"). From this point no new retention clauses 
may be agreed at all, and existing ones can only be varied to be more favourable to the payee (s.113C, s.113D). 

• "The last retention day," +3 years from commencement — every retention clause becomes void, including ones in 
contracts signed before the ban ever existed, and any money still held must be paid out (under s.113B(7) the payment due 
date is thirty days after the last retention day, and under s.113B(8)–(9) the final date for payment is a further thirty days 
where the payer is a public authority and sixty days where it is not, so the outer limit is sixty and ninety days respectively). 

It is important to note that the Bill cannot be improved in implementation if it does not reach Royal Assent. FIS will therefore 
pursue improvements in a way that supports passage, resists delay and keeps the core message clear: support the Bill, reject 
carve-outs and make the reform enforceable. The positions set out below are therefore directed at implementation, not at the 
principle, and should not be read as qualified support. 

FIS Position and Mandate  

FIS supports the Commercial Payments Bill and its five linked measures: abolition of retentions, capped payment terms, 
automatic statutory interest, stronger payment reporting and expanded Small Business Commissioner powers. The priority is 
Royal Assent, followed by implementation that holds. Reform of the Housing Grants, Construction and Regeneration Act 1996 
matters as much as the Bill itself. 

Much that FIS championed in the introduction of the Bill is engrained and should be defended and focus is on ensuring that 
intent is met. Gaps are narrow and specific, and each can be closed by a short amendment rather than major overhaul as set out 
in overview below. 

The positions below are what FIS will advance through the remaining stages of the Bill. They run in four parts namely supporting 
abolition of retentions, making the payment terms work, enforcement and transparency, and implementation and the next 
phase. 

In substance they focus on three things: no exemptions and no substitution associated with retention reform, rights that can be 
enforced economically, and a Construction Act reform programme that stops the gains being administered away through 
convoluted and opaque verification, certification and final account settlement. Each position below is stated as a principle. The 
provisions involved, and the wording any amendment would need, are identified in the appendices. 

Part 1: Supporting Abolition of Retentions 

1.1 No exemptions (Amendment at Report): The principle is simple: no client group should be exempt, the power to 
add exemptions by regulation should be narrowed on the face of the Bill, and no equivalent power should be 
created for the retentions ban. The Bill already contains exemptions primarily calibrated by the relative size of the 
parties, not the identity of the client. Current exemptions preserve freedom to contract where bargaining power is 
comparable, or where the purchaser is the smaller party and the supplier is willing to agree a longer term. The Bill 
then permits the Secretary of State to exempt any contract of a description specified in regulations, which is an 
open-ended power. The only checks are that neither party may be a public authority, that the contract be in 
writing, and that the Secretary of State consider the impact on undertakings of all sizes and judge the exemption a 
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fair balance — none of which limits how wide a description may be. FIS should resist any further exemption 
introduced during passage or any extension of exemption rules. 

1.2 Close off substitution (Clarification at Report): Government should confirm that any arrangement with the 
commercial effect of retention is prohibited, including fixed sums, conditions precedent, staged payments or 
delayed certification tied to defects. The Bill's power to amend the statutory definition should be used quickly if 
avoidance emerges. Where prohibition has been introduced elsewhere without anti-avoidance, the practice has 
reproduced itself under other names. 

1.3 Protect the timetable (Resist amendments at Report): Government should extend neither the two-year window in 
which retention clauses may still be agreed nor the three-year point at which every retention clause becomes void. 
Government should commit to a commencement date rather than leaving the runway open to consultation. FIS 
asked for a twelve-month transition in its 2025 consultation response, on the ground that no substantive transition 
is required beyond fixing a date after which contracts cannot carry retention, and the runway in the Bill is already 
three times that ask. 

1.4 Answer the defects question properly (No amendment required; FIS argument and further consultation): Liability 
for defects after leaving site does not depend on retention and never has. It runs through the express and implied 
terms of the contract and existing regulation (e.g. the Defective Premises Act). What addresses defects is 
procurement integrity, competency and financial-resilience checks on tenderers, proactive quality control during 
delivery and the dutyholder regime now in force. Retention adds nothing to that liability and cannot fund it, 
because the cost of errors far exceeds the three to five per cent typically retained. The analysis of what replaces 
the five per cent is at Appendix C. 

1.5 Test the substitute security market (Further consultation required; FIS workstream under way): Before bonding, 
escrow or latent defects insurance becomes the default answer, Government should gather and publish evidence 
from insurers, sureties and brokers on premiums, underwriting criteria, collateral requirements and availability for 
micro and small businesses, and FIS will gather the same evidence from members and brokers. The FIS position is 
that substitute security is not a panacea response: bonds typically cost between two and five per cent of the bond 
value, some firms cannot provide them and others cannot obtain them, and if access to work comes to depend on 
balance-sheet strength rather than project capability then smaller firms lose ground. Where a client judges that 
security is required, the client should secure it rather than transfer the obligation to its supply chain. The options 
and their limits are at Appendix C. 

Part 2: Making the Payment Terms Work 

2.1 Start the clock on time (Amendment at Report, with a statutory definition of the payment application): The 
principle is that the clock should start when the payer knows what is owed, not on a date the payer controls. For 
commercial contracts generally the Bill achieves this — the capped period runs to the date payment becomes due, 
measured from performance, from notice of the amount claimed, or from completion of a verification procedure, 
and the Bill separately caps how long that procedure may take. Construction gets neither protection. Its sixty days 
runs only from the payment due date to the final date for payment, and the Construction Act leaves that due date 
to whatever the contract provides, so valuation, verification and certification can still be used to insert an 
unreported period of delay before the cap begins to run. The straightforward fix is to apply the same start-point 
and the same verification control to construction contracts. Government should also confirm, as was asked at 
second reading, that the capped period ends when the supplier receives payment rather than when the payer 
initiates it. The problem could be addressed through the Construction Act which does not currently with sufficient 
clarity define an invoice (the position that an application for payment is the invoice for these purposes rests on 
guidance alone). FIS recommends that the definition be put on a statutory footing, and without it both the 
reporting duty and the payment caps can be measured from a date of the payer's choosing. 

2.2 Treat the payment caps as a floor (Intent to measure and improve set down at Report): Build UK reporting shows 
fifteen per cent of listed companies still pay more than a quarter of their invoices beyond sixty days, so the cap will 
bite on real behaviour rather than codify existing practice. Sixty days is also the outlier in the Bill's own architecture 
rather than its standard. Where a contract is silent, or its payment term is void, the Bill's own default is that 
payment falls due within thirty days. Thirty days applies to every public authority, and contracts under the 
Procurement Act 2023 keep their own regime. Sixty days is available only where the purchaser is not a public 
authority and the parties expressly agree it. The ask is therefore to align the exception with the standard the Bill 
has already set: Government should keep thirty and sixty days under review, with a route to reduce private-sector 
terms to forty-five and ultimately thirty days. When reviewing corresponding changes in the Construction Act Pay 
Less Notices should be required earlier in the cycle than the seven days before the final date for payment that the 
Bill provides. 

2.3 Ensure statutory interest reaches the supplier (Amendment at Report to require the payer to add it; reporting of 
interest owed and paid in regulations): The Bill keeps the existing statutory rate and prevents it being contracted 
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away. This is positive, but what it does not do is ensure the money arrives. Interest that accrues automatically but 
must then be claimed and invoiced — this is despite the fact history and international comparison suggests 
disincentives mean this will not be claimed by a supplier that expects to tender to the same client again. The payer 
should therefore be required to add the interest to the payment rather than leaving the payee to pursue it; interest 
owed and interest actually paid should both be reportable; penalties for persistent late payment should be linked 
to unpaid interest liabilities, so that withholding interest is what triggers the sanction; and the Small Business 
Commissioner should be able to pursue it on a supplier's behalf. 

Part 3: Enforcement and Transparency 

3.1 Make the rights enforceable (Amendment at Report to disapply the adjudication exclusion; statutory fast-track 
in future legislation): Low-value payment and retention disputes need a fast, low-cost route to resolution. Only 
four per cent of adjudications concern claims below £25,000 while adjudicator rates now run between £301 and 
£350 an hour, so the statutory right the exclusion relies on is not an accessible remedy. FIS believes the impact of 
the exclusion of construction from the Commissioner's adjudication function for low-value disputes be considered 
carefully. We understand that the Commissioner will not be resourced to absorb construction volumes and to this 
end FIS is not advocating for SBC to absorb construction in the initial stages (although believes this should be 
formally reviewed at a suitable point in time), but a parallel fast-track, contained-cost route to settlement akin to 
small claims, or a statutory SME fast-track adjudication under the Construction Act must be implemented and 
could deliver the same outcome. What matters is that the process exists and is affordable. Rights that cannot be 
enforced economically are not meaningful rights. 

3.2 Resource the Commissioner effectively (Spending commitment; cost-recovery power exercised in the first set of 
regulations): The SBC must be resourced to investigate and enforce at scale and must carry construction-specific 
expertise, and penalties for persistent late payment should be available against construction payers on the same 
basis as against payers in any other sector. Resourcing is decisive rather than administrative, because the Bill 
requires the Commissioner to weigh the resources an investigation would need when deciding whether to 
investigate at all: an under-resourced Commissioner has a statutory reason not to act. The funding mechanism 
already exists. The Bill permits regulations allowing the Commissioner to recover the costs of an investigation, 
including the costs of imposing a penalty and publishing the report, from a business found to have persistently 
engaged in poor payment practices. FIS advocates that power being exercised in the first set of regulations, as per 
competition law, information rights and health and safety precedent that an enforcement regime funded by its 
own costs and penalties is self-sustaining. 

3.3 Make enforcement transparent and accessible (Amendments at Report on naming and on the evidence route; 
published criteria by Ministerial statement): Three things remain open. The Bill's definition of persistence is 
qualitative, relying on poor practices occurring on a sufficient number of occasions to represent a pattern of 
behaviour, so Government should publish clear and strict criteria against which it will be judged. The Bill also allows 
a published investigation report not to name the business; FIS holds that naming should be the default rather than 
the exception. And the Bill abolishes the existing complaints scheme, which leaves no clear route by which a trade 
body can put a pattern of behaviour in front of the Commissioner on behalf of members, so FIS would welcome a 
mechanism for submitting evidence capable of triggering an investigation. 

3.4 Make the wrongful-withholding penalty work (Amendment at Report to delete the interests-of-justice let-out): 
Government should clarify the relationship between the retention debt, payment notice rules and penalty 
provisions. The Commissioner should be able to impose the penalty, and the provision permitting it to be avoided 
in whole or in part where the interests of justice require it should be removed, because a payer can otherwise 
defeat the penalty by the simple expedient of alleging that the supplier is in breach. 

3.5 Make reporting actionable (Regulations under the reporting duty; procurement policy for the public-work link): 
Reporting should be linked to eligibility for public work. Director approval is already required under the 2017 
Regulations and has not prevented demonstrably inaccurate reporting, because a director can only rely on the 
information put in front of them. Third-party verification by auditors introduces a duty of care and professional 
indemnity cover behind the figures, which self-certification does not, and there must be real sanctions where 
reporting is false. Reporting should remain twice yearly, because annual reporting would prevent suppliers and 
clients from identifying adverse trends in time to act on them. Clear reporting duties will alleviate some of the 
administrative burden that would otherwise complicate the role of the SBC. 

Part 4: Implementation, Devolution and the Next Phase 

4.1 Monitor and review (Ministerial commitment at Report): Government should commit to a published review of 
implementation at twenty-four months and five years, against indicators covering payment periods, certification 
and completion behaviour, adjudication volumes and the growth of substitute security. If any exemption is granted 
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during passage, the review should also examine how it operated in practice, including whether retention withheld 
under it was passed down to subcontractors and whether bonded alternatives proved available and affordable to 
smaller firms. 

4.2 Engage the devolved administrations properly (Published alignment mechanism; standing industry place in the 
review): Government should publish how implementation will align with Scotland, Wales and Northern Ireland. 
Devolved industry representation is essential because future changes to the retentions provisions may require e.g. 
Scottish Ministerial consent, and because the Scottish Parliament must first be asked to consent to the provisions 
themselves. FIS should read the Legislative Consent Memorandum of 19 June 2026 and the supplementary 
memorandum of 6 August 2026, and should seek to inform the Scottish Government's position before MSPs vote 
on the Legislative Consent Motion. The retentions provisions reach England, Wales and Scotland. Consideration of 
Northern Ireland is also essential. Consistency is key particularly given the number of companies that operate 
across the UK and the complexity that could be created if significantly differing requirements were implemented. 

4.3 Reform the Construction Act (Future primary legislation, not this Bill): Government should take the opportunity 
to improve the Housing Grants, Construction and Regeneration Act 1996 to impose maximum verification periods 
with deemed acceptance, to define practical completion in statute, to mandate final account timetables and to 
place anti-avoidance beyond doubt. 

4.4 Act ahead of commencement (Procurement policy now; voluntary action available today): Government should 
require retention-free contracting through the Construction Playbook and public procurement policy in advance of 
the statutory timetable. Nothing in the Bill prevents a client from stopping now. FIS advocate a voluntary pledge 
under which signatories stop taking new retentions and release those they hold, and members are briefed to raise 
the Bill with their own MPs using the action note at Appendix A. 
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Appendix A: Suggested Approach  from FIS Members  

FIS is encouraging members to engage with their local MP on this Bill as a mechanism to both support the Bill and to help 
introduce them to the construction sector. 

The message is simple: support the Bill, resist carve-outs and make sure the reform works in practice. This is not about removing 
legitimate remedies for defects; it is about ending a payment practice that weakens the very businesses the industry relies on to 
deliver safe, compliant and high-quality work. This briefing is intended to help members explain the Bill simply: it supports fair 
payment, business resilience and safer, better-quality delivery by ensuring that money owed for work already completed is not 
withheld by default. Members should use the points below as a short action note, not as a detailed rebuttal briefing. 

• Ask MPs to support the Bill and resist exemptions. A carve-out for one client group would quickly become a route for wider 
avoidance and would leave SMEs funding risks they did not create. 

• Explain that retentions do not buy quality. Quality comes from competence, specification, supervision, commissioning, 
certification, warranties, statutory duties and legal liability, not from holding back small sums of cash. 

• Make the cashflow link clear. Retentions remove working capital from the businesses expected to invest in people, training, 
competency systems, compliance and productivity. 

• Challenge building-safety objections respectfully. Building safety is essential, but the Building Safety Act regime is built on 
accountability, competence and regulation; it is not dependent on cash retentions. 

• Push for anti-avoidance. Ministers have confirmed that staged and interim payments and third-party payment 
arrangements remain lawful, so the ask is a narrow one: Parliament should make clear that any staged payment, 
certification or final account mechanism conditioned on defects remediation is caught, whatever it is called. 

• Hold the line on payment terms. Thirty and sixty days are a starting point rather than a destination; the cap must apply at 
every tier of the supply chain and, in construction, to the whole payment cycle rather than only to the period after the 
payment due date. 

• Ensure statutory interest reaches the supplier. The Bill keeps the existing rate and stops it being contracted away; what it 
does not do is require the payer to add it, so a supplier still has to ask a client it wants to work for again. 

• Make rights usable. Low-value retention and payment disputes need a fast, affordable enforcement route; investigation 
reports must name the business rather than being anonymised, since the Bill requires publication but not identification; and 
a trade body needs some way to put a pattern of behaviour in front of the Commissioner, because the Bill abolishes the 
existing complaints scheme. 

• Make reporting usable. Project and sub-contract tier level payment data, independent verification rather than self-
certification, and real consequences for false reporting. 

• Protect the timetable. Retention remains lawful for three years after commencement, so every amendment that lengthens 
the runway or reopens settled ground increases the risk that the Bill runs out of parliamentary time altogether. Ask for a 
firm commencement date rather than further consultation. 

• Ask for the Commissioner to be resourced. New enforcement powers only work if there is capacity to use them, and the Bill 
allows the costs of an investigation to be recovered from businesses found to be persistent late payers, so the regime can 
largely fund itself. 

• Ask Government to act before commencement. Nothing in the Bill stops a public client ceasing to take retention now, and 
writing retention-free contracting into the Construction Playbook would put the public sector ahead of its own legislation. 

What not to concede: do not accept that retentions are a proven quality mechanism, that building safety requires withheld 
cash, that exemptions can be contained, or that bonding should become the default substitute for payment. The correct 
response is better procurement, clearer quality management and enforceable payment rights. 

Appendix B : Evidence Base  

Theme Evidence point Why it matters 

Late payment Government estimates late payment costs the UK economy 
approximately £11 billion per year and contributes to around 38 
business closures each day. Build UK reporting shows fifteen per 
cent of listed companies pay more than a quarter of their invoices 
by volume beyond sixty days. 

Shows the Bill addresses a 
wider economic and SME 
resilience problem, not a 
narrow contractual issue. 
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Theme Evidence point Why it matters 

Retentions held The BEIS impact assessment estimated £4.5 billion of retentions 
held annually in England, within a £3.2 billion to £5.9 billion range, 
with £229 million lost each year through upstream insolvency 
before release. 

Quantifies the scale of 
unsecured supply-chain 
finance and insolvency 
exposure. 

FIS/University of 
Reading payment 
findings (2023) 

Only six per cent of specialist subcontractors reported payment 
within thirty days of application; forty-six per cent waited forty to 
fifty-nine days. The sector scored three out of ten for equitable 
financial arrangements and certainty of payment. 

Supports the case that 
headline payment terms do 
not reflect effective cash 
movement through the 
supply chain. 

Retention release 
(FIS/University of 
Reading, 2023) 

Thirty-two per cent reported retention monies are never 
automatically released on time and fifty-one per cent rarely 
released on time; thirty-five per cent fail to recover retention at 
least sometimes. Thirty-three per cent of main contractors never 
fail to recover retention, against fourteen per cent of 
subcontractors. 

Undermines the argument 
that retention is a reliable 
quality mechanism released 
against objective 
performance. 

Finishes and interiors 
exposure 

FIS estimates £300 million to £600 million of the UK construction 
retention total is held from the finishes and interiors sector; fifty-
two per cent report problems recovering retention. 

Shows the direct member 
impact and why abolition is 
central to the FIS position. 

Working capital FIS and University of Reading research (2023) indicates specialist 
contractors routinely provide between 60 and 78 days of working 
capital into delivery systems. 

Explains why payment delay 
quickly becomes a capacity, 
training and investment issue. 

Housebuilding 
payment data (FIS 
Housebuilding Report, 
2026) 

Late and disputed payments identified included Countryside 
£399.6 million, Persimmon £238.6 million, Vistry Homes £220.3 
million, Taylor Wimpey £168.3 million, Miller Homes £68.7 million 
and Barratt Redrow £38.5 million. 

Illustrates the scale of 
payment pressure before 
retention, invoices in hand 
and unbilled work are added. 

Appendix C: What Replaces the Retention  

The question what takes the place of retention is intrinsic to the reforms. Six answers are in circulation. Five of them move the 
risk around and one removes it. 

Instrument What it is What it secures The catch 

Retention bond A surety bond issued in place 
of cash retention 

The client's defects cover, 
without holding the 
supplier's cash 

Priced on the supplier's 
covenant and defect record; 
capacity will tighten as 
demand rises 

Performance bond Broader surety cover for 
non-performance, typically 
ten per cent of the contract 
sum 

The client, against outright 
failure to perform 

Blunt, expensive, and drawn 
only in a crisis 

Escrow or retention deposit 
scheme 

Cash held by an independent 
third party 

The money itself, against 
upstream insolvency 

The supplier's working 
capital is still locked away, 
merely more safely; and the 
payer is arguably still 
deducting the money, so 
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Instrument What it is What it secures The catch 

escrow may itself fall within 
the prohibition 

Parent company guarantee The group's covenant behind 
the contract 

Whatever the parent is 
actually worth 

Costs nothing and is worth 
exactly that where the group 
is the thing that fails 

Latent defects insurance An insurance policy on the 
completed building 

The building, after handover Insures the asset, not the 
behaviour that builds it 

A provable quality regime Evidence that work was right 
before it was covered up 

Everyone, by preventing the 
defect instead of pricing it 

Takes a project cycle to 
embed, which is why it has 
to start now 

 

The first five instruments are all priced on the sixth. A surety setting a retention bond premium, an insurer writing latent defects 
cover and a client deciding whether to accept a guarantee in place of cash are asking the same question, which is whether the 
business can show its work is right. That is also the direction the law is already travelling: the golden thread duties under the 
Building Safety Act require exactly this discipline on higher-risk buildings, and the retentions ban extends the same logic to 
money. Where the evidence exists, the cash hold is redundant. 


